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OPINION

|. Factual Background

The petitioner committed the offense of assault by ambush on June 15, 1981. On September
24,1983, the petitioner was convicted as charged by ajury in the Williamson County Circuit Court
and was sentenced to thirty-five yearsincarceration. Thiscourt affirmed the petitioner’ sconviction
on direct appeal. State v. Coury, 697 SW.2d 373 (Tenn. Crim. App. 1985). The petitioner
subsequently filed a petition for post-conviction relief, alleging ineffective assistance of counsd at
trial. This court affirmed the lower court’s denia of that petition. Moses A. Coury v. State, No.
01C01-9007-CC-00174, 1991 WL 23743 (Tenn. Crim. App. at Nashville, Feb. 26, 1991). The
petitioner is currently incarcerated at the West Tennessee State Penitentiary in Lauderdale County.




On February 25, 2003, the petitioner filed in the Williamson County Circuit Court an
“Applicationfor Writ of Habeas Corpusor inthe Alternative a Petition for Post-Conviction Relief,”
alleging that he should have been sentenced under the Criminal Sentencing Reform Act of 1982 and
that his sentenceisillegal and void.! Thetrial court treated the petition as one for post-conviction
relief and entered an order appointing counsel. After the filing of an amended petition, the State
filed a motion to dismiss, arguing that the petition was time-barred. The State argued in the
aternative that if the petition were deemed to be one for habeas corpus relief, the petition must be
dismissed for the petitioner’'s failure to file the petition in compliance with Tennessee Code
Annotated section 29-21-105 (2000), which requires that the petition befiled in“thecourt . . . most
convenient in point of distanceto theapplicant . ...” Thetrial court granted the State’ smotion and
dismissed the petition, finding the petition to be barred by the statute of limitations for filing for
post-convictionrelief. Thetrial court further ordered that “any application for writ of habeas corpus
should be filed in compliance with State law.”

The petitioner now brings this appeal, arguing,

l. IT WAS ERROR FOR THE TRIAL COURT TO DISMISS
THE [PETITIONER'S] PETITION FOR A WRIT OF
HABEAS CORPUS.

. IT WAS ERROR FOR THE TRIAL COURT TO DISMISS
THE [PETITIONER'S] PETITION FOR POST-
CONVICTION RELIEF.

1. THE DISMISSAL OF THE [PETITIONER'S] PETITION
WITHOUT AN EVIDENTIARY HEARING VIOLATED
THE[PETITIONER'S] DUE PROCESS OF LAW RIGHTS
GUARANTEED UNDER THE 5TH AMENDMENT TO
THE CONSTITUTION OF THE UNITED STATES.

IV.  THE [PETITIONER] IS ENTITLED TO RELIEF FROM
THE RECORD IN THIS CASE.?

[I. Analysis

Initially, we addressthe petitioner’ sclaim that thetrial court erred by dismissing his petition
as barred by the statute of limitations for filing for post-conviction relief. Although we affirm the
trial court’ s dismissal of the petition, we do so on different grounds.

The Post-Conviction Procedure Act of 1995 contemplatesthefiling of only one petition for
post-conviction relief and providesfor the summary dismissal of asubsequent petition if aprevious

1In his petition, the petitioner also argued, “Due to the minimal culpability of the petitioner, the resulting
sentence he received amounts to cruel and unusual punishment under the 8th Amendment to the Constitution of the
United States.” However, the petitioner did not pursue this issue on appeal.

2We will address these issues in a different order than that in which they were raised.
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petition has been filed and resolved on the merits. Tenn. Code Ann. 8§ 40-30-102(c) (2003). The
petitioner filed a previous petition for post-conviction relief, the dismissal of which this court
affirmed in 1991. Moses A. Coury v. State, No. 01C01-9007-CC-00174, 1991 WL 23743 (Tenn.
Crim. App. at Nashville, Feb. 26, 1991). Accordingly, the petitioner is barred from filing a second
petition. However, under limited circumstances, a petitioner may file a motion to reopen a prior
petitionfor post-convictionrelief. Tennessee Code Annotated section40-30-117(a) (2003) provides
that a petitioner may file a motion to reopen the first post-conviction petition if:

Q) The claim in the motion is based upon a final ruling of an
appellate court establishing aconstitutional right that was not
recognized as existing at the time of trial, if retrospective
application of that right isrequired. . . ; or

2 Theclaiminthemotionisbased upon new scientific evidence
establishing that such petitioner is actually innocent of the
offense or offenses for which the petitioner was convicted; or

3 The claim asserted in the motion seeksrelief from asentence
that was enhanced because of aprevious conviction and such
conviction in the case in which the claim is asserted was not
a guilty plea with an agreed sentence, and the previous
conviction has subsequently been held to beinvalid. . . ; and

4) It appears that the facts underlying the claim, if true, would
establish by clear and convincing evidence that the petitioner
is entitled to have the conviction set aside or the sentence
reduced.

In his petition and on appeal, the petitioner contends that our supreme court’s decision in
Dixon v. Holland, 70 S.W.3d 33 (Tenn. 2002), established a constitutional right not recognized as
existing at the time of trial.®> We disagree.

In Dixon, our supreme court held that Dixon’s sentence to life without the possibility of
parolefor kidnappingfor ransom under Tennessee Code A nnotated section 39-2603 (1975) wasvoid
and granted habeas corpus relief. 1d. at 38. Tennessee Code Annotated section 39-2603 (1975)
provided that any person convicted of kidnapping for ransom would be subject to a term of
imprisonment “for life or for aterm of years not less than twenty (20) without possibility of parole,
at thediscretion of thejury trying the same.” However, after the commission of the offense but prior
to Dixon’s tria, this statute was amended as part of the Class X Felonies Act of 1979, and the
amendment established the offense of aggravated ki dnapping whichincluded kidnappingfor ransom.
Tenn. Code Ann. 8 39-2603 (Supp. 1979). A person convicted of aggravated kidnapping, a Class
X felony, was subject to asentence of twenty yearsto lifewith possibility of parole. 1d. Thesavings
statute in effect at the time of the offense and at Dixon’stria provided,

3The petitioner raised this argument in regards to the filing of his petition outside the statute of limitations for
filing for post-conviction relief. See Tenn. Code Ann. § 40-30-102(a) (2003).
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Whenever any penal statute or penal legislative act of the state is
repealed or amended by a subsequent legidlative act, any offense, as
defined by such statute or act being repeal ed or amended, committed
while such statute or act was in full force and effect shall be
prosecuted under such act or statute in effect at the time of the
commission of the offense. In the event the subsequent act provides
for alesser penalty, any punishment imposed shall be in accordance
with the subsequent act.

Tenn. Code Ann. § 39-114 (1975) (emphasis added). The supreme court held that pursuant to the
savings statute, Dixon should have been sentenced to life with the possibility of parole, the lesser
penalty provided by the 1979 statute. Dixon, 70 S.\W.3d at 37-38.

Contrary to the petitioner’s contention, the holding in Dixon did not establish a new
constitutional right. Instead, it clarified the law existing a the time of Dixon's sentencing.
Accordingly, the holding in Dixon does not provide a basis for reopening the petitioner’s first
petition for post-conviction relief.*

The petitioner aso contends that thetria court erred by dismissing his petition for failureto
comply with Tennessee Code Annotated section 29-21-105 (2000). Under thisstatute, apetition for
habeas corpus relief “should be made to the court or judge most convenient in point of distanceto
the applicant, unless a sufficient reason be given in the petition for not applying to such court or
judge.” The procedural provisions of the habeas corpus statutes are mandatory and must be
scrupulously followed. Archer v. State, 851 SW.2d 157, 165 (Tenn. 1993).

The petitioner filed his petition in the Williamson County Circuit Court; however, he is
currently incarcerated in Lauderdale County. Asreason for filingintheWilliamson County Circuit
Court, the petitioner averred,

[S]incethe[petition] isadual request for relief, and petitionsfor post
conviction relief areto befiled in the county of conviction, and since
Petitioner’s pro bono counsel isin Nashville, Tennessee; and in the
interest of judicial economy, . . . [the Williamson County Circuit
Court] isthe proper forum for this action.

Aspreviously noted, the petitioner isbarred from filing a second petition for post-conviction relief.
Moreover, we conclude that filing in the county which is more economical for counsel is not a
“sufficient reason” under section 29-21-105 for filing apetition for habeas corpusrelief in the court
of conviction instead of the court most convenient to the petitioner.

4M oreover, even if thetrial court had treated the instant petition as a motion to reopen, an appeal of the denial
of amotion to reopen must be filed within ten days of the lower court’sruling. Tenn. Code Ann. § 40-30-117(c). The
petitioner failed to comply with the statutory requirement for seeking appellate review.
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Regardless, the petitioner fail sto stateacogni zable claim for habeascorpusrelief. Tennessee
law provides narrow grounds upon which habeas corpus relief may be granted. McLaney v. Bell,
59 S.W.3d 90, 92 (Tenn. 2001). In Tennessee, such relief may be sought only when the judgment
isvoid, not merely voidable. Stephenson v. Carlton, 28 SW.3d 910, 911 (Tenn. 2000). In other
words, habeas corpus relief will be granted “ only when it appears upon the face of the judgment or
the record of the proceedings upon which the judgment is rendered that a court lacked jurisdiction
or authority to sentence adefendant or that the sentence hasexpired.” Id. (citing Archer, 851 SW.2d
at 164). A tria court may summarily dismiss apetition for writ of habeas corpus without a hearing
or the appointment of counsel if the petitioner failsto show that heisentitled torelief. Tenn. Code
Ann. § 29-21-109 (2000); see also McLaney, 59 SW.3d at 93.

In his petition and on appeal, the petitioner argues that heis entitled to habeas corpus relief
because his sentenceisvoid. Relying on Dixon, the petitioner argues that pursuant to the savings
statutein effect at thetimeof histria, he should have been sentenced under the Criminal Sentencing
Reform Act of 1982, which provided for judicia sentencing and established ranges of punishment.
In his petition, the petitioner asserts that had he been sentenced by the trial court as opposed to the
jury, he would have likely received alesser sentence. Specifically, the petitioner claims,

Whileitistruethat theoretically [the petitioner] could have received
the same sentence the jury gave him, that result isunlikely given the
mitigating and enhancing factors a judge would have been required
to apply at a sentencing hearing. Petitioner’s minor role in the
offense alone would warrant a sentence less than the maximum 35
years.

The petitioner committed the instant offense on June 15, 1981, and was convicted and
sentenced by the jury to thirty-five years incarceration on September 24, 1983. The Criminal
Sentencing Reform Act of 1982 did not apply to offenses occurring prior to July 1, 1982. Under
Tennessee Code Annotated section 40-35-112(a) (1982) (emphasis added),

All personswho commit crimeson or after July 1, 1982, shall betried
and sentenced under this chapter. For al persons who committed
crimes prior to July 1, 1982, the prior law shall apply and shall
remain in full force and effect in every respect, including but not
limited to sentencing, parole and probation.

Seealso Statev. Turner, 919 SW.2d 346, 361 (Tenn. Crim. App. 1995). Accordingly, we conclude
that the petitioner has failled to demonstrate that his sentenceis void.

Finally, the petitioner contendsthat thetrial court’ sdismissa of hispetitionwithout ahearing
violated hisright to due process. However, as previously noted, “[a] trial court is not required, as
a matter of law, to grant the writ and conduct an inquiry into the allegations contained in the
petition.” Passarella, 891 SW.2d at 627 (footnote omitted). “[W]herethe allegationsin apetition
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for writ of habeas corpus do not demonstrate that the judgment isvoid, atria court may correctly
dismissthe petition without ahearing.” McLaney, 59 S.W.3d at 93; seeaso Tenn. Code Ann. § 29-
21-109. Accordingly, thisissueiswithout merit.

I11. Conclusion

Finding no reversible error, we affirm the judgment of the trial court.

NORMA McGEE OGLE, JUDGE



